




















































UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
NORTHEAST REGION 
55 Great Republic Drive 
Gloucester, MA 01930-2276 

NOV 14 2011 

MEMORANDUM FOR: 

FROM: 

SUBJECT:	 Consideration of Firial Rule for Loggerhead Sea Turtles
 
and our Biological Opinion for the Cape Wind project
 

NOAA Fisheries Service (NMFS) has previously completed formal section 7 consultation 
with the Bureau of Ocean Energy Management (BOEM 1

) on the proposed Cape Wind 
energy project. We most recently issued a Biological Opinion to BOEM on December 
30,2010. The 2010 Opinion replaced an Opinion signed on November 18, 2008. 

The recent ESA listing of nine Distinct Population Segments (DPS) of loggerhead sea 
turtles (Caretta caretta) has prompted a consideration of the 2010 Opinion in light of the 
change in the listing of loggerheads. The final rule, which went into effect on October 
24, 2011, replaces the global listing of loggerheads by listing nine loggerhead DPSs 
distributed globally: (1) North Pacific Ocean DPS, (2) South Pacific Ocean DPS, (3) 
North Indian Ocean DPS, (4) Southeast Indo-Pacific Ocean DPS, (5) Southwest Indian 
Ocean DPS, (6) Northwest Atlantic Ocean DPS, (7) Northeast Atlantic Ocean DPS, (8) 
Mediterranean Sea DPS, and (9) South Atlantic Ocean DPS (76 FR 58868). The 201 0 
Opinion considers effects of the Cape Wind project on loggerhead sea turtles as listed 
globally. However, for the reasons described below, the effects analysis and jeopardy 
analysis included in these Opinions remains valid for the Northwest Atlantic DPS. 

We have considered the available information on the distribution of sea turtles that 
originate from the 9 DPSsto determine the origin of any loggerhead sea turtles that may 
occur in the action area. Previous literature (Bowen et al. 2004) has suggested that there 
is the potential, albeit small, for some juveniles from the Mediterranean DPS to be 
present in U.S. Atlantic coastal foraging grounds. These conclusions must be interpreted 
with caution however, as they may be representing a shared common haplotype and lack 
of representative sampling at Eastern Atlantic rookeries rather than an actual presence of 
Mediterranean DPS turtles in US Atlantic coastal waters. Are-analysis of the data by the 
Atlantic loggerhead Turtle Expert Working Group lias found that it is unlikely that U.S. 
fishing fleets are interacting with either the Northeast Atlantic loggerhead DPS or the 

.Mediterranean loggerhead DPS (Peter Dutton, NMFS, Marine Turtle Genetics Program, 
Program Leader, personal communication, September 10, 2011). Given that the action 
area is a subset of the area fished by US fleets, it is reasonable to assume that based on 
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this new analysis, no individuals from the Mediterranean DPS or Northeast Atlantic DPS 
would be present in the action area. Sea turtles of the South Atlantic DPS do not inhabit 
New England waters (Conant et ai. 2009). As such, all loggerheads likely to be present 
in the action area for the Cape Wind consultation will have originated from the Northwest 
Atlantic DPS. 

The effects analysis in the 2010 Opinion detennined that a certain number ofloggerhead 
sea turtles would be exposed to increased underwater noise during pre-construction 
survey~ and during pile driving. The ITS exempted a certain level of take ofloggerhead 
sea turtles by harassment. No injury or mortality is anticipated and none was exempted 
by the ITS. 

The analysis in the 2010 Opinion considered the effect of this harassment on loggerheads 
originating from the western North Atlantic. The Opinion concluded that there would be 
no reduction in numbers, reproduction or distribution of loggerheads in the western North. 
Atlantic. In the 2010 Opinion, we considered whether the proposed action would 
jeopardize the continued existence of the Northwest Atlantic DPS. In a section ofthe 
Opinion titled, "Proposed Rule to List Loggerhead Sea Turtles," we stated, "as the 
proposed action will not result in the injury or mortality of any loggerhead sea turtles, it 
is reasonable to expect that the conclusions reached for the Northwest Atlantic population 
and current range-wide listing would be the same as for the proposed Northwest Atlantic 
DPS." 

There is no new infonnation on the effects of the proposed action or any new information 
on loggerheads that change the detennination reached in the 2010 Opinion. As such, we 
have detennined that the conclusions reached in the 2010 Opinion remain valid for the 
Northwest Atlantic DPS. As such, it is not necessary to produce a new Biological 
Opinion to consider effects of the continued operation of this action on the Northwest 
Atlantic DPS. We have also determined that the incidental take statement (ITS) provided 
with the 2010 Opinion remains valid and will serve to exempt incidental take of 
loggerheads originating from the Northwest.Atlantic DPS. 
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